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A commercial lease (Lease) can be a complicated
agreement with binding implications for both

the landlord and tenant. Before you enter into

a Lease, it is vital that you understand the rights
and responsibilities of each party. The following
are some of the more notable points of a Lease
for your consideration when negotiating and/or
reviewing your Lease.

One of the most basic but important
considerations of a Lease is the renewal dates.

A common wording for a renewal clause is

“three (3) rights of five (5) years each”. This means
that once the initial term of the Lease (which is
defined in a separate clause) comes to an end, the
tenant has the right to renew the Lease for a further
five years, three times. After the third term of five
years comes to an end, the Lease term must be
re- negotiated by the parties. Quick Tip: Make
sure you know how to formally renew your Lease
and always do it in writing.

Whether you are a landlord or a tenant, it is
important to note whether a ‘ratchet clause’ is
present in a Lease. This clause states that the rent
shall not fall below the rent paid in the previous
year. This may mean that despite a reduction in the
property value, the rental amount will either remain
what you paid previously, or potentially rise. This
clause is for the sole benefit of the landlord.

Where you may be sharing a commercial space
with other tenants, it is important to check that
there are no restrictions on the type of tenancy
you intend to operate. It is also important that the
portion of the outgoings to be paid by each tenant
is reflective of each tenant’s proportional use of the
building and its services.

If you intend to make minor alterations to the
premises to prepare it for your tenancy, then
it is important to pay attention to any “fit-out”
clauses in the Lease. These dictate the extent of
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alterations or works that can be carried out, in
conjunction with any further terms noted by the
landlord. In the circumstances where you have put
up signage or fixtures during your tenancy, which
aren't referred to in the fit-out clause, you may
be required to return the premise to its original
state when you moved in, at your cost, when you
leave. This could be problematic if the tenant has
made structural changes during their Lease term.

Most Leases should specify what the tenant/
landlord are responsible for with regard to
maintenance and repair if damage occurs to the
premises or fixtures. Being aware of the details
of this clause is important to ensure you are not
hit with unexpected costs for maintenance or
repairs. It is also beneficial to understand what is
expected of you before you begin your tenancy.
Quick tip: We strongly suggest that you take
detailed notes of any items/areas that are damaged
or look worn when you move into the premise.

Finally, whether you are a tenant or landlord,
you may want to check whether your Lease

can be assigned to another party. Having the
ability to assign a Lease means that you can have
another party take over your responsibilities and
liabilities under the existing Lease. This is beneficial
if for any reason you decide you no longer want
to continue with the Lease. Note: Check the
requirements for landlord approval regarding the
potential assignment of the Lease before signing
the Lease.

What we have highlighted above are some of

the more notable points of a Lease. If you are
considering entering into a Lease, we strongly
suggest you meet with a legal professional to
ensure you are getting the most out of your Lease
and understand your responsibilities under the Lease.




EMPLOYMENT AGREEMENTS FROM AN EMPLOYER
PERSPECTIVE - MAKE SURE YOUR EMPLOYMENT
AGREEMENTS, AND THEIR CLAUSES, STAND UP

AGAINST THE LAW

An individual employment agreement (Agreement) is a
written agreement that contains the terms and conditions

of the employment as negotiated by an employer and
employee. An Agreement is a useful tool with which the
employer can set clear performance expectations, standards,
processes and responsibilities for an employee before they
start work. It is also used as a reference point in employment
disputes.

It is a requirement of the Employment Relations Act 2000
(the Act) that the employer holds a copy of each employee’s
Agreement or they risk being fined or prosecuted under
the Act by a Labour Inspector or the Employment Relations
Authority (ERA).

An Agreement is required to include the following:

1. The names of the employee and employer;

2. Adescription of the work to be performed;

3. Where the employee is to perform the work;

4. The agreed hours or an indication of the employee’s work

schedule;

. The wages or salary payable to the employee; and

6. A plain language explanation of the services available to the
employee for the resolution of employment relationship
problems, including a reference to the period of 90 days
within which a personal grievance must be raised.
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An Agreement cannot contradict any New Zealand
legislation or record less than the employee’s minimum
rights under New Zealand law. Employers can find it useful
to include manuals, a job description and workplace policies,
procedures, rules and regulations in the Agreement to give
the employee a clearer view of the standards of practice that
are expected in the workplace.

A 90-day trial (Trial Period) was introduced under section
67A of the Act by the National Party in March 20009. It allows an
employer to dismiss an employee without reason during the

Trial Period. Dismissal during the Trial Period is still subject to
the notice requirements under the Act.

The Labour Government is in the process of amending
the Act so that only small businesses with less than 19
employees can use the Trial Period. An employer may only
use the Trial Period if the clause is included in the written
Agreement. The clause must include the following terms:

+ The employee will serve a Trial Period for a specified time
(generally 90 days);

+  During the Trial Period the employer may dismiss the
employee without reason;

+ The employee is not entitled to bring a personal
grievance or other legal proceedings in respect of the
dismissal.

After the employer has finalised the Agreement with their
prospective employee, and the employee has possession of
the Agreement, the employer must give them sufficient time

to read the Agreement and take legal advice if they choose.
Generally, 24-48 hours is an acceptable timeframe. However, we
note that the more complex the Agreement, the more time
the employer will need to give the prospective employee to
consider it.

Before the employee starts work, the employer should
encourage the employee to sign and return the Agreement to
the employer. If the employee does not return the Agreement
before commencing work, the employer must have a
comprehensive record of what was agreed before the
employee started work and a record of them attempting to
retrieve the signed Agreement.

We note that an employee cannot be on a Trial Period if they
have worked for the employer before. This also means that if

a new employee begins working without handing in their
signed Agreement, by the time they give the Agreement to

the employer, they may not be considered a new employee
under the Act. If this is the case, the Trial Period, if contained in
the Agreement, will no longer apply.

In a case before the ERA, prior to a new employee giving her
signed Agreement to her new employer, she commenced
work. She worked a total of one day at her new workplace
before being dismissed. The employer relied on the Trial
Period stipulated in her Agreement to dismiss her without
reason. The new employee successfully argued that as she
had commenced work before giving her Agreement to the
employer, she was no longer a new employee and therefore
the Trial Period did not apply. A personal grievance was
successfully raised for unjustified dismissal.

The Agreement will guide you through the employer/
employee relationship. Therefore, it is always recommended
that you seek advice from an Employment specialist when
drafting the document.



Time and time again, we are approached by disgruntled
business owners and dissatisfied customers to help resolve
disputes arising from deals made on the basis of informal
arrangements. The law certainly assists in defining and
clarifying certain aspects of the contractual relationship
between parties. The starting point is usually a consideration
of what the parties intended and agreed on at the time the
goods and/or services were purchased. The intention of the
parties is undoubtedly easier to determine with clear written
evidence.

In our experience, one of the most useful tools for businesses
is having effective processes and procedures for engaging a
client or customer. This is achieved through Terms of Trade,
which are sometimes known as conditions of sale or simply
terms and conditions.

“Terms of Trade” in a nutshell are the terms of the contract
between a seller of goods and/or services and the buyer
of those goods and/or services. Entry into the Terms of Trade
agreement creates a relationship that is legally binding.

EFFECTIVE TERMS OF TRADE
Effective Terms of Trade protect all parties’ interests by
limiting any potential risks.

Terms of Trade outline key rights, duties, obligations and
available remedies if the Terms of Trade are breached. This
information must be simply reflected in the Terms of Trade in a
way that both parties understand.

Businesses should find a balance between protection from
risk and being user-friendly in order for third parties to
understand and feel confident about engaging in a business
relationship with them.

A dispute resolution clause is an important part of Terms of
Trade that should not be excluded. This acts as a safeguard
when the Terms of Trade have been breached. Having
specified avenues or methods that determine how disputes
will be dealt with may avoid costly and time- consuming
resolutions such as litigation.

The standard Terms of Trade can include (but are not limited to):

+ Who the parties to the contract are;

+ Expectations regarding the nature of the goods or
service;
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+ The cost of the goods or service, including relevant
factors such as fixed or varied payments, quotes or
estimates and the inclusion of taxes or GST;

+ The payment method, whether guarantors are required, and
whether interest rates will be imposed;

+ The recovery process when payments have not been
made and debt has accumulated;

+ The procedure that will be followed if goods or services
have not been adequately provided;

+ Limited liability; and

+ Dispute Resolutions clauses.

Terms of Trade can also include terms relating to termination
of the agreement, delivery, installation, transfer of ownership,
requirements for insurance, copyright, intellectual property,
returns and warranties.

ONE SIZE DOES NOT FIT ALL

As not all businesses are the same, it is essential that Terms
of Trade are individually customised to fit a business’s
needs. When Terms of Trade are incomplete or do not have
sufficient information, a business risks being unprotected in an
unfavourable situation.

Terms of Trade should regularly be updated and given
‘health checks': firstly, to ensure your Terms of Trade are up
to date with the law; and secondly, to ensure consistent
assessments of risks are being maintained.

GOOD TERMS OF TRADE

It is ideal for any business to have Terms of Trade that are
simple, informative and complete. They will help to maximise
cash flow by reducing risks, limiting liability and offering
avenues for resolution if a dispute occurs.

CONCLUSION

If your business does not currently have Terms of Trade, or

if it has been some time since they were reviewed, we
recommend a review be undertaken without delay. The
preparation of Terms of Trade requires a significant degree of
legal expertise. Where this expertise is not used, there are real
risks that the business may fall into one of the many pitfalls
in this area. As such, we recommend you seek advice from a
lawyer when drafting and/or reviewing this document.

Terms of Trade are, in the long run, cost-effective and simple risk
management tools, which promote effective interactions and
positive experiences between a business and its customers.
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PERSONAL GRIEVANCES - WHAT NEEDS TO BE
CONSIDERED WHEN RAISING A PG

A personal grievance (PG) is a formal process in which an
employee may raise a complaint against their employer if
they have been dealt with unfairly or illegally. The grounds
available to raise a PG are outlined in the Employment
Relations Act 2000 (ERA), together with the process for
raising a PG.

THE GROUNDS

A PG means any grievance that you may have as an

employee against your employer or former employer,

including but not limited to the following reasons:

+ Unjustifiable dismissal (unless the dismissal was during a
valid 90-day trial period);

+ Unjustifiable action which disadvantages the employee;

« Discrimination;

« Sexual harassment;

» Racial harassment; or

» Duress in relation to membership of a union or other
employee organisation.

Whether a dismissal or action is justifiable depends

on whether your employer acted in a way that a fair

and reasonable employer would have done under the
circumstances prevailing at the time the dismissal or action
occurred. In the context of an unjustified dismissal, this includes
assessing whether your employer followed a fair process

in dismissing you and whether your employer had good
reason to dismiss you. For example, was there an action
serious enough to warrant immediate dismissal under the
employment agreement? If not, did your employer provide you
with warnings or conduct performance review meetings?

INFORMAL AVENUES

In the event of conflict in the workplace, informal discussions
with your employer or mediation are more pragmatic ways
forward to find a solution and maintain a positive employee-
employer relationship before instigating a PG. Raising a PG
can be costly, time-consuming and stressful.

THE PROCESS

A PG must be raised with your employer within 90 days of

the date that the conflict or issue occurred. For example,

if you are dismissed from your job, you have 90 days from

that date to make a claim for unfair dismissal. However,

your employer may allow you to raise a claim if you exceed

the 90 days. If your employer does not consent to you

raising a PG after the 90-day threshold, you can request the

Employment Relations Authority (the Authority) or court to

allow your claim, due to exceptional circumstances. These

circumstances may include where:

+ You were so traumatised by the conflict that you could
not raise the claim within 90 days;

» You made reasonable arrangements with an agent to
raise the claim but your agent failed to meet the deadline;

» Your employment agreement did not stipulate the
services available for resolving employment disputes
including the 90-day time period to raise a PG; or

+  Your employer did not state reasons for dismissal when
required.

If you have any questions about the
newsletter items, please contact us,
we are here to help.
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You should write to your employer detailing the conflicting
event and the reasons why you are raising a PG. This keeps
a record of your claim and is also beneficial in the event that
a dispute arises. You can find a sample letter for raising a

PG on the Employment New Zealand website, to use as a
starting point.

As an employee, you have three years to begin proceedings
with the Authority after raising a PG. If you exceed this

time period, you can seek permission from the Authority to
continue with your claim; however, this is rarely granted.

REMEDIES

If the court or the Authority settles a PG, it may provide

any one or more of the following remedies to you as an

employee, including but not limited to:

+ Reinstatement of your job or similar role;

+ Reimbursement of a sum equal to the whole or any part
of the wages or other money lost by you as a result of the
grievance;

+ Compensation paid to you by the employer for
humiliation, loss of dignity, and injury to your feelings; or

+ Recommendations to your employer on what to do if a
colleague was harassing you; for example, transferring
that colleague or taking disciplinary or rehabilitative
action against that colleague.

Itisimportant for employees and employers to deal with
each other in good faith and have a clear understanding of
their rights and obligations under an employment agreement
to avoid any PG claims. If you are in a position where raising
a PGis necessary, it is recommended to seek legal advice.

All information in this newsletter is to the best of the
authors’ knowledge true and accurate. No liability is
assumed by the authors, or publishers, for any losses
suffered by any person relying directly or indirectly
upon this newsletter. It is recommended that clients
should consult a senior representative of the firm
before acting upon this information.
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